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RECENT IMPORTANT DECISIONS RECENT IMPORTANT DECISIONS RECENT IMPORTANT DECISIONS 

STATUTE S-CONSTRUCTION-"CITIZENS" HELD TO MEAN "QUALIFIED 
VOTERS. "-A municipal charter provided that no license for the sale of 
intoxicating liquors should be granted unless the application for a license was 
accompanied by a petition "signed by two-thirds of the citizens of said town, 
asking for such license." Defendant had presented a petition signed by 
two-thirds of the qualified voters of the town, though not by two-thirds of 
the inhabitants, and had obtained a license. In an action to restrain 
defendant from selling intoxicating liquor, because he had not complied with 
the charter, Held, that the license so obtained was sufficient. Wray v. 
Harrison (1902), - Ga. - , 42 S. E. Rep. 351. 

The court held that while the word "citizens" is often used to include 
males and females, adults and infants, yet when used in a statute with refer- 
ence to governmental affairs, it must be presumed to include those only who 
are clothed with the power of controlling civil and political functions. 

SURETYSHIP-SHERIFF'S BOND.-In a sheriff's official bond the name of 
the sheriff and his sureties appeared in the body of the instrument. The sure- 
ties signed the bond, but the sheriff failed to do so. Held, that the sureties 
were nevertheless liable. McKissack v. McClendon (1902), -Ala. -, 16 
So. Rep. 486. 

Generally speaking the surety's obligation is accessory, and its extent 
depends upon the obligation of the principal. To avoid the results of the 
application of this general rule, the court relied upon a code provision, to the 
effect that: "Whenever any officer, required by law to give an official bond, 
acts under a bond which is not in the penalty, or conditioned, or with the 
securities prescribed by law, the bond is valid and binding on the obligors 
therein, as the official bond executed according to law." It is obvious that to 
extend this code provision to the facts stated, is to place upon it an extravagant 
construction not warranted by its plain terms. 

The conclusion of the court is undoubtedly correct; but in arriving at its 
conclusion, the code was distorted, as it seems, unnecessarily. For irrespec- 
tive of any statutory provision the great weight of authority is, that where the 
surety makes no express condition that the principal shall sign the bond, the 
surety is liable in case the principal fails to do so. State v. Bowman, 10 
Ohio, 445. This rule, while it is supported by the weight of authority, is not 
undisputed. Bean v. Parker, 17 Mass. 591. In Massachusetts, Michi- 
gan, Indiana, Minnesota, California, Louisiana, and Connecticut, the surety 
is released if the principal does not sign the bond; but the rule as given is 
adhered to in the following states: New York, Pennsylvania, Illinois, Ohio, 
Virginia, Wisconsin, Kansas, Nebraska, Oregon, Texas, Montana, Tennessee, 
and Maine. This rule works no special hardship upon the sureties, for their 
right to indemnity from the principal is not affected by the failure of the prin- 
cipal to sign the bond. Trustees of Schools v. Sheik, 119 Ill. 579; Harns- 
bergerv. Yancey, 33 Gratt. (Va.) 527. 

SURETYSHIP-HUSBAND AND WIFE-MORTGAGES.-A husband and wife 
joined in the execution of a mortgage of her separate estate for the purpose of 
securing the husband's debt. Held, that she was not in the position of a 

surety and that a novation would not release her property. Magoffin v. Boyle 
Nat'l Bank of Danville (1902), - Ky. -, 69 S. W. Rep 702. 

The rule, as laid down by text writers and all the courts except those of 
Kentucky, is that, where the wife mortgages her separate estate to secure the 
debt of her husband, she stands in the position of a surety and her property is 
discharged by an act that would release a surety. The only precedent for the 

STATUTE S-CONSTRUCTION-"CITIZENS" HELD TO MEAN "QUALIFIED 
VOTERS. "-A municipal charter provided that no license for the sale of 
intoxicating liquors should be granted unless the application for a license was 
accompanied by a petition "signed by two-thirds of the citizens of said town, 
asking for such license." Defendant had presented a petition signed by 
two-thirds of the qualified voters of the town, though not by two-thirds of 
the inhabitants, and had obtained a license. In an action to restrain 
defendant from selling intoxicating liquor, because he had not complied with 
the charter, Held, that the license so obtained was sufficient. Wray v. 
Harrison (1902), - Ga. - , 42 S. E. Rep. 351. 

The court held that while the word "citizens" is often used to include 
males and females, adults and infants, yet when used in a statute with refer- 
ence to governmental affairs, it must be presumed to include those only who 
are clothed with the power of controlling civil and political functions. 

SURETYSHIP-SHERIFF'S BOND.-In a sheriff's official bond the name of 
the sheriff and his sureties appeared in the body of the instrument. The sure- 
ties signed the bond, but the sheriff failed to do so. Held, that the sureties 
were nevertheless liable. McKissack v. McClendon (1902), -Ala. -, 16 
So. Rep. 486. 

Generally speaking the surety's obligation is accessory, and its extent 
depends upon the obligation of the principal. To avoid the results of the 
application of this general rule, the court relied upon a code provision, to the 
effect that: "Whenever any officer, required by law to give an official bond, 
acts under a bond which is not in the penalty, or conditioned, or with the 
securities prescribed by law, the bond is valid and binding on the obligors 
therein, as the official bond executed according to law." It is obvious that to 
extend this code provision to the facts stated, is to place upon it an extravagant 
construction not warranted by its plain terms. 

The conclusion of the court is undoubtedly correct; but in arriving at its 
conclusion, the code was distorted, as it seems, unnecessarily. For irrespec- 
tive of any statutory provision the great weight of authority is, that where the 
surety makes no express condition that the principal shall sign the bond, the 
surety is liable in case the principal fails to do so. State v. Bowman, 10 
Ohio, 445. This rule, while it is supported by the weight of authority, is not 
undisputed. Bean v. Parker, 17 Mass. 591. In Massachusetts, Michi- 
gan, Indiana, Minnesota, California, Louisiana, and Connecticut, the surety 
is released if the principal does not sign the bond; but the rule as given is 
adhered to in the following states: New York, Pennsylvania, Illinois, Ohio, 
Virginia, Wisconsin, Kansas, Nebraska, Oregon, Texas, Montana, Tennessee, 
and Maine. This rule works no special hardship upon the sureties, for their 
right to indemnity from the principal is not affected by the failure of the prin- 
cipal to sign the bond. Trustees of Schools v. Sheik, 119 Ill. 579; Harns- 
bergerv. Yancey, 33 Gratt. (Va.) 527. 

SURETYSHIP-HUSBAND AND WIFE-MORTGAGES.-A husband and wife 
joined in the execution of a mortgage of her separate estate for the purpose of 
securing the husband's debt. Held, that she was not in the position of a 

surety and that a novation would not release her property. Magoffin v. Boyle 
Nat'l Bank of Danville (1902), - Ky. -, 69 S. W. Rep 702. 

The rule, as laid down by text writers and all the courts except those of 
Kentucky, is that, where the wife mortgages her separate estate to secure the 
debt of her husband, she stands in the position of a surety and her property is 
discharged by an act that would release a surety. The only precedent for the 

STATUTE S-CONSTRUCTION-"CITIZENS" HELD TO MEAN "QUALIFIED 
VOTERS. "-A municipal charter provided that no license for the sale of 
intoxicating liquors should be granted unless the application for a license was 
accompanied by a petition "signed by two-thirds of the citizens of said town, 
asking for such license." Defendant had presented a petition signed by 
two-thirds of the qualified voters of the town, though not by two-thirds of 
the inhabitants, and had obtained a license. In an action to restrain 
defendant from selling intoxicating liquor, because he had not complied with 
the charter, Held, that the license so obtained was sufficient. Wray v. 
Harrison (1902), - Ga. - , 42 S. E. Rep. 351. 

The court held that while the word "citizens" is often used to include 
males and females, adults and infants, yet when used in a statute with refer- 
ence to governmental affairs, it must be presumed to include those only who 
are clothed with the power of controlling civil and political functions. 

SURETYSHIP-SHERIFF'S BOND.-In a sheriff's official bond the name of 
the sheriff and his sureties appeared in the body of the instrument. The sure- 
ties signed the bond, but the sheriff failed to do so. Held, that the sureties 
were nevertheless liable. McKissack v. McClendon (1902), -Ala. -, 16 
So. Rep. 486. 

Generally speaking the surety's obligation is accessory, and its extent 
depends upon the obligation of the principal. To avoid the results of the 
application of this general rule, the court relied upon a code provision, to the 
effect that: "Whenever any officer, required by law to give an official bond, 
acts under a bond which is not in the penalty, or conditioned, or with the 
securities prescribed by law, the bond is valid and binding on the obligors 
therein, as the official bond executed according to law." It is obvious that to 
extend this code provision to the facts stated, is to place upon it an extravagant 
construction not warranted by its plain terms. 

The conclusion of the court is undoubtedly correct; but in arriving at its 
conclusion, the code was distorted, as it seems, unnecessarily. For irrespec- 
tive of any statutory provision the great weight of authority is, that where the 
surety makes no express condition that the principal shall sign the bond, the 
surety is liable in case the principal fails to do so. State v. Bowman, 10 
Ohio, 445. This rule, while it is supported by the weight of authority, is not 
undisputed. Bean v. Parker, 17 Mass. 591. In Massachusetts, Michi- 
gan, Indiana, Minnesota, California, Louisiana, and Connecticut, the surety 
is released if the principal does not sign the bond; but the rule as given is 
adhered to in the following states: New York, Pennsylvania, Illinois, Ohio, 
Virginia, Wisconsin, Kansas, Nebraska, Oregon, Texas, Montana, Tennessee, 
and Maine. This rule works no special hardship upon the sureties, for their 
right to indemnity from the principal is not affected by the failure of the prin- 
cipal to sign the bond. Trustees of Schools v. Sheik, 119 Ill. 579; Harns- 
bergerv. Yancey, 33 Gratt. (Va.) 527. 

SURETYSHIP-HUSBAND AND WIFE-MORTGAGES.-A husband and wife 
joined in the execution of a mortgage of her separate estate for the purpose of 
securing the husband's debt. Held, that she was not in the position of a 

surety and that a novation would not release her property. Magoffin v. Boyle 
Nat'l Bank of Danville (1902), - Ky. -, 69 S. W. Rep 702. 

The rule, as laid down by text writers and all the courts except those of 
Kentucky, is that, where the wife mortgages her separate estate to secure the 
debt of her husband, she stands in the position of a surety and her property is 
discharged by an act that would release a surety. The only precedent for the 

239 239 239 


	Article Contents
	p. 239

	Issue Table of Contents
	Michigan Law Review, Vol. 1, No. 3, Dec., 1902
	The Relation of the Federal and the State Judiciary to Each Other [pp.  169 - 178]
	The Law of Dramatic Copyright. II [pp.  179 - 192]
	May the Plaintiff in a Personal Injury Suit Be Compelled to Exhibit His Injuries? If so, under What Circumstances?: Part I. As to the Existence of the Power [pp.  193 - 211]
	Note and Comment
	Constitutional Law: Unlawful Delegation of Legislative Power [pp.  212 - 214]
	Fraudulent Conveyances: Estoppel against Married Woman [pp.  214 - 215]
	Acknowledgment Taken and Certified by a Stockholder of Corporation Mortgagee or Grantee [pp.  215 - 216]
	Constitutional Law: Power of the Legislature to Abridge the Authority of Courts to Punish for Contempt [pp.  216 - 217]
	Special Assessments: Right of Taxpayer to Defend upon the Ground That Improvements Were Not Properly Made [p.  217]
	Judgments: Estoppel to Maintain Subsequent Action for Different Cause [pp.  217 - 218]
	Anti-Trust Act: Discrimination in Favor of Certain Classes [p.  218]
	Courts: Conflict of Jurisdiction: Creditor's Bill [pp.  218 - 219]
	Garnishment: Possession to Charge Garnishee [p.  219]
	Judgments: Satisfaction by Levy [p.  219]
	Judgments: Execution Sales: Right of Defendant on Reversal [pp.  219 - 220]

	Recent Important Decisions
	Agency: Liability of Principal for Unknown Deceit of Agent [p.  221]
	Action: Splitting Causes of: Injury to Person and Property [p.  221]
	Attorney and Client: Jurisdiction of Equity over [pp.  221 - 222]
	Banks and Banking: Cashier: Notice [p.  222]
	Carriers: Limiting Liability: Effect of Limitation in Case of Delivery after Notice to Stop in Transit [pp.  222 - 223]
	Carriers: Tort: Ejection of Passenger for Failure to Produce Ticket [pp.  223 - 224]
	Conflict of Laws: Bona Vacantia: Right of Succession: "Mobilia Sequuntur Personam" [p.  224]
	Conflict of Laws: Italian Marriage: Deceased Husband's Brother [p.  224]
	Constitutional Law: Equal Protection: Refusing Barber's License to an Alien [pp.  224 - 225]
	Constitutional Law: Equal Protection: Requiring Examination of Graduate of Medical School of Other States [pp.  225 - 226]
	Constitutional Law: Insurance Companies: Equal Protection of the Laws [pp.  226 - 227]
	Constitutional Law: Vested Right of Defense: Deprivation of Property Rights [p.  227]
	Contract: Performance: Legal Holiday [pp.  227 - 228]
	Contract: Public Policy: Sale of the Support of a Newspaper [p.  228]
	Criminal Law: Evidence: Judicial Notice That Beer Is Intoxicating [pp.  228 - 229]
	Criminal Law: Self-Defense: Provoked Assault [p.  229]
	Deed: Acknowledgment of Married Woman [p.  229]
	Deed: Agreement to Support: Cancellation [pp.  229 - 230]
	Fraud: Sales: False Representations to Mercantile Agency [p.  230]
	Insurance: Total Loss [pp.  230 - 231]
	Mandamus: Jurisdiction to Issue Writ against the Governor [p.  231]
	Master and Servant: Contract: Satisfaction of Promisee [p.  231]
	Mortgages: Foreclosure: Redemption [pp.  231 - 232]
	Municipal Corporations: Eminent Domain: Compensation to Abutting Owners [pp.  232 - 233]
	Negligence: Contributory Negligence of Parents Not Imputed to the Child [p.  233]
	Negligence: Contributory Negligence: Railroads [pp.  233 - 234]
	Negligence: Proximate Cause [p.  234]
	Pleading: Sufficiency of Declaration: Fraud [pp.  234 - 235]
	Public Officers: County Treasurer: Fees: Estoppel [p.  235]
	Public Officers: Removal: Power of Governor [p.  235]
	Real Property: Action to Quiet Title: Jurisdiction of Federal Courts: Enlargement of Equity Rights [pp.  235 - 236]
	Sale: Order for Goods: Revocation of Order: Damages [pp.  236 - 237]
	Sale: Performance by Seller: Second Tender after Justifiable Rejection [p.  237]
	Sale: Transfers of Draft with Bill of Lading Attached: Rights of Buyer against Transferee [pp.  237 - 238]
	Statute of Frauds: Delivery to Sustain Sales against Creditors [p.  238]
	Statute of Frauds: Fraudulent Conveyance: Discharge of a Valid Lien by Vendee [p.  238]
	Statutes: Construction: "Citizens" Held to Mean "Qualified Voters" [p.  239]
	Suretyship: Sheriff's Bond [p.  239]
	Suretyship: Husband and Wife: Mortgages [pp.  239 - 240]
	Taxation: Good Will of a Partnership [p.  240]
	Trial: Expression by Judge of His Opinion as to the Facts [pp.  240 - 241]
	Trusts: Deposits in an Insolvent Bank: Right to Follow as a Trust Fund [p.  241]
	Trusts: Rule against Perpetuities [p.  241]
	Wills: Revocation by Birth: What Is Provision for [pp.  241 - 242]

	Recent Legal Literature
	untitled [pp.  242 - 243]
	untitled [pp.  243 - 248]
	untitled [pp.  248 - 249]
	untitled [p.  249]
	untitled [p.  250]




